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“Nature loves variety. Unfortunately, society hates it.”
Milton Diamond
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Aaron H. Devor

Transgender People and Jewish Law

Abstract: The largest Jewish denominations, Orthodox, Conservative, and Re-
form, have policies about trans Jews. Orthodox Judaism generally does not ac-
cept that a person can change gender/sex. However, for purposes of public
order and propriety, Orthodox rabbis will sometimes accommodate trans peo-
ple’s gender expressions in limited ways. The Conservative Rabbinical Assembly
has committed itself to the full inclusion of people of all genders in all aspects of
Jewish life and Conservative Jews who undergo genital sex changing surgeries
are fully accepted as the gender/sex to which they have converted. In 2015, Re-
form Judaism passed an omnibus endorsement of trans rights and called for full
inclusion of trans Jews in all aspects of Reform Jewish life, with full recognition
of the expressed genders of all individuals.

At just under 14 million people worldwide, Jewish people make up 0.2% of the
world’s population. The vast majority of Jews live in Israel (41%) or in the US
(41%) with 10% of the world’s Jews in the EU, 3% in Canada, and 3% in all
of Asia outside of Israel.¹ Despite such small numbers, Jews and people of Jewish
heritage have had a disproportionately large influence on the development of
Western thought throughout millennia. For example, the 20th century was trans-
formed by the ideas of Sigmund Freud, Karl Marx, and Albert Einstein while 22%
of Nobel Prize winners between 1901 and 2013 were Jews.² In the still-new 21st

century we have seen human social interaction transformed by the likes of Goo-
gle and Facebook, both founded by young Jews.

The principles and practices of the Jewish religion have influenced moral
and legal codes throughout the world. Judaism and the two largest religions of
the world, Christianity (31.4% of world population) and Islam (23.2% of world
population)³ are collectively known as the Abrahamic religions in recognition

 American-Israeli Cooperative Enterprise, “Vital Statistics: Jewish Population of the World,” in
[https://www.jewishvirtuallibrary.org/jsource/Judaism/jewpop.html] (last accessed:  April
).
 American-Israeli Cooperative Enterprise, “Jewish Biographies: Nobel Prize Laureates,” in
[https://www.jewishvirtuallibrary.org/jsource/Judaism/nobels.html] (last accessed:  April
).
 Pew Research Center, “The Future of World Religions: Population Growth Projections, –
,” ( March ), in [http://www.pewforum.org////religious-projections-
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of their common roots in the person of the Biblical Jewish patriarch Abraham.
Judaism was founded about 4000 years ago. Christianity was founded as a
breakaway sect of Judaism in the 1st century CE and only later came to be con-
stituted as a separate religion. Islam was founded in the 7th century CE by Mo-
hammad, who is believed to be descendent from Abraham’s son Ishmael. The
Ten Commandments and the “Golden Rule”⁴ are both found in the Jewish
Torah (the first five books of what Christians call the Old Testament). Study
and interpretation are central to the ongoing development of Jewish thought
in response to new challenges to old ways of thinking. Debates among rabbis
over the centuries concerning correct interpretations of the words of the Torah
have been recorded in the books of the Mishnah (compiled around 200 CE), Ge-
mara or Talmud (compiled 200–500 CE), and Shulhan Arukh (written in the mid-
1500s).

The rabbinical debates recorded in these books form the basis for modern-
day halakhah (Jewish law). Central to halakhic decisions is the basic Jewish belief
that ultimately the actions that a person does in this world to preserve and im-
prove all life are of paramount importance. Faith is secondary to right action.
Furthermore, right action is always embedded in relationships and responsibil-
ities to others. As well, the determination of right action requires value judg-
ments based on demarcations among categories of various kinds. Among the
most central of categories are those of gender. Many obligations stipulated by ha-
lakhah are specified on the basis of binary gender categorizations of all human
beings.When new circumstances arise, such as the realities of transgender lives,
questions are put to rabbinical authorities who consider historical precedents
and may issue legal rulings known as responsa (that is, responses to legal ques-
tions).

 -/pf_ - -_projectionsoverview_projectedchangepx] (last accessed:  May
).
 The Ten Commandments (Ex :–) are: “Thou shall have no other gods beside Me. You
shall not make for yourself a sculptured image, or any likeness of what is in heavens above,
or on the earth below, or in the waters under the earth. You shall not bow down to them, or
serve them […]. You shall not swear falsely by the name of the LORD your God […]. Remember
the Sabbath day and keep it holy […]. Honor your father and your mother […]. You shall not mur-
der. You shall not commit adultery. You shall not steal. You shall not bear false witness against
your neighbor. You shall not covet your neighbor’s house: you shall not covet your neighbor’s
wife, or his male or female slave, or his ox or his ass, nor anything that is your neighbor’s”
(here and in the following quoted from: The Jewish Publication Society of America, The
Torah. The Five Books of Moses, nd edition, Philadelphia: The Jewish Publication Society of
America ). The Golden Rule (Lev :) is: “Love your neighbor as yourself.”

392 Aaron H. Devor

Authenticated | ahdevor@uvic.ca author's copy
Download Date | 10/22/16 10:37 PM



There are three main branches of Judaism practiced today: Orthodox, Con-
servative, and Reform. Each has had to tackle transgender questions and has
done so in ways consistent with its interpretations of Jewish texts and previous
rabbinical responsa. All look to the Torah, Talmud, and subsequent rabbinical
decisions and practices to provide guidance. Each branch of Judaism attempts
to practice compassion and loving kindness while staying consistent with its in-
terpretations of Jewish principles.

While Orthodox Judaism is the strictest of the three largest branches of Juda-
ism, it comprises many different groups with a range of understandings. There is
no central authority or organization, and Orthodox thought is continually evolv-
ing.What Orthodox groups share is a belief that the Torah and Talmud represent
the divine words of God. Thus, they tend to be very conservative in their interpre-
tations of Jewish law and institute changes very slowly and cautiously. Orthodox
Judaism adheres most closely to strict divisions on the basis of gender classifica-
tions.

Conservative Judaism, begun in the late nineteenth century, while less strict
than Orthodox Judaism, also professes that the Torah is the word of God. How-
ever, Conservative Judaism recognizes that it was humans who actually wrote
down God’s word and that the Torah and other Jewish texts are historical docu-
ments that therefore reflect cultural influences. This branch of Judaism strives ac-
tively to integrate the Jewish tradition with the secular world while remaining
true to halakhah.⁵ The Committee on Jewish Law and Standards (CJLS), admin-
istered by the Conservative Movement’s organization of rabbis, the Rabbinical
Assembly, is the central decision-making body for Conservative Judaism. Al-
though most often only one responsum is approved by the CJLS on a given
topic, sometimes two or more responsa are approved as valid options of inter-
preting and applying Jewish law to the issue at hand. Individual Conservative
congregational rabbis then may choose to follow any of the approved opinions
as the official practice of their congregation. Conservative Judaism, while con-
cerned with gender divisions, is more egalitarian in its interpretations and prac-
tices than Orthodox Judaism.

Reform Judaism began in early nineteenth-century Germany. It holds that all
Jewish law is divinely inspired and humanly written in the cultural context of its
day. While Reform Judaism ascribes to the same Jewish fundamental principles

 See Neil Gillman, Conservative Judaism. The New Century, West Orange, NJ: Behrman House
 and Elliot N. Dorff, Conservative Judaism. Our Ancestors to Our Descendants, nd revised
edition, New York: United Synagogue of Conservative Judaism  [], especially Chapter .
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as do Conservative and Orthodox Judaism—the primacy of right action in com-
munity with other human beings, the centrality of study, and an understanding
of the world as comprised of distinct categories—it more strongly encourages its
adherents to engage in their own study and to determine for themselves which
practices to follow. Reform Judaism began with an assumption of equality be-
tween men and women as an original and fundamental principle.

In recent years, all three main Jewish denominations have begun to consider
how to integrate transgender people into Jewish religious life. In doing so, each
has to deal with both updating halakhah and accommodating a gendered lan-
guage.

I Trans genders⁶

Trans and other gender-variant people in Western societies include a wide range
of people who feel that the sexes and/or genders to which they were assigned at
birth are not consistent with their own identities. Recent estimates of the inci-
dence of transgender people in Western urban locales are between 0.5% and
1% of the population.⁷

In everyday usage, the terms “sex” and “gender” are commonly thought of
as having the same meaning. Furthermore, the words “sex” and “sexuality” are
frequently used as synonyms. Distinctions between what is signified by “sex”
and what is signified by “gender” are key to understanding transgender people.
Although a relatively clear understanding can generally be taken from the con-
text in which they are used, when considering trans and gender-variant people,
these terms are best treated as having distinct, although related, meanings.

In the simplest version, “sex” refers to the biological characteristics of a per-
son, whereas gender refers to social characteristics. Transgender activist Virginia

 Parts of this section previously appeared in Aaron H. Devor and Kimi Dominic, “Trans* Sex-
ualities,” Handbook of the Sociology of Sexualities, ed. by John DeLamater and Rebecca F. Plante,
Cham: Springer , –.
 Kerith J. Conron et al., “Transgender health in Massachusetts: Results from a household prob-
ability sample of adults,” American Journal of Public Health, vol. , no. , , –;
Sari L. Reisner et al., “Using a Two-Step Method to Measure transgender Identity in Latin Amer-
ica/the Caribbean, Portugal, and Spain,” Archives of Sexual Behavior, vol. , , no. ,
–.
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Prince is widely attributed with having quipped “Sex is between the legs. Gender
is between the ears.”⁸ However, things are rarely that simple.

Sexes and genders may be assigned to people at birth, may be identities that
develop and change over time, and may be attributed by others on the basis of
observed characteristics. Physical sex can be comprised of many variables, such
as chromosomes, hormones, internal and external reproductive organs, and sec-
ondary sex characteristics, all of which may appear in a myriad of combinations.
Furthermore, which characteristics are definitive of the sexes of individuals have
been the subject of intense public, legal, legislative, medical and religious de-
bates, with outcomes varying widely. The fact that such debates occur at all high-
lights that what counts as a person’s sex is ultimately the result of a set of con-
tingent and socially negotiated agreements, rather than the inevitable results of
physiological imperatives.

In the Western world today, and throughout human history, sexes are gener-
ally assigned at birth on the basis of a quick visual inspection of the genitals of
new-born infants. Infants are assigned as female, male, or intersexed.⁹ Inter-
sexed people are assigned as either males or females, generally as soon as pos-
sible, and usually based on an assessment of genital appearance, less often as a
result of more extensive testing.¹⁰ Any other investigations into what sex to as-
sign to a person are extremely rare.

In addition to their assigned sexes, individuals also have sex identities, that
is to say that people recognize themselves as being members of a sex category.
For most people, their assigned sex is also the sex with which they identify,
whereas among transgender people, this may not be the case. Other people
also make assumptions and draw conclusions about the sexes of people they
meet, most frequently on the basis of a cursory visual appraisal of the person’s
outward appearance and without being privy to detailed physical information.

 The exact quotation is: “Any kind of carving that you might do on me might change my sex,
but it would not change my gender, because my gender, my self-identity, is between my ears, not
between my legs.” Virginia Prince, “Sex vs. Gender” [], International Journal of Transgender-
ism, vol. , , no. , –, .
 Intersexed refers to a wide range of conditions wherein physiological indicators of maleness
and femaleness are combined in non-standard ways in a single individual. In earlier literature,
intersexed people were often referred to as “hermaphrodites” (Alice Domurat Dreger, Hermaph-
rodites and the Medical Invention of Sex, Cambridge, MA and London: Harvard University Press
). This is now considered derogatory. Current medical literature will often use the term
“DSD,” as an abbreviation for Disorders of Sexual Development. Some activists prefer to use
DSD to mean Diversity or Differences of Sexual Development.
 See Peter A. Lee et al., “Consensus Statement on Management of Intersex Disorders,” Pedia-
trics, vol. , , e-e.
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Genders refer to the constellation of ways that people in various societies are
supposed to look, act, think, and feel on the basis of their originally assigned
sexes. For most purposes, gender is treated as if it is synonymous with sex.
The genders of men and women are commonly presumed to be natural and in-
evitable because of biological imperatives.Women and men are thought to look,
think, feel, and act the way they do because they have physical sexes that cause
them to do so.¹¹ A minority opinion is that genders are entirely the result of the
forces of socialization,¹² whereas the dominant expert opinion is that genders are
a result of a mixture of biological and social influences. Genders, like sexes, may
be assigned, may be identities, or may be attributed.

Because normally the words sex and gender are used interchangeably to
mean the same thing, when a sex is assigned at birth, the corresponding gender
is, in effect, also assigned. Males are assigned as boys, later to become men; fe-
males are assigned as girls, later to become women.When people are accepting
of their assigned sexes and genders as correctly representing their inner senses
of themselves, the term cisgender may be used either as an identity or as an
attribution.¹³

When people feel that their originally-assigned sexes or genders are not ap-
propriate to who they feel themselves to be, they may identify as transgender,
trans, or a variety of other non-standard identities, some of which do not rein-
force a binary notion of there being only two genders. Trans people may trans-
form themselves so as to become completely and permanently recognized as an-
other sex and gender, or they may feel that some more intermediate expression
of their gender and sex identities is appropriate.

People who identify as gender non-binary do not wish to be identified as
men/males, women/females, or trans, although they may incorporate some as-
pects of these identities into their gender presentations. Often, they will prefer
the use of gender neutral pronouns such as they/them or zie/hir. The gender ex-
pression of gender fluid and genderqueer individuals may encompass elements
of both standard genders, and although they may be comfortable with some-

 See Erin Calhoun Davis, “Situating ‘fluidity.’ (Trans) Gender Identification and the Regula-
tion of Gender Diversity,” GLQ: A Journal of Lesbian and Gay Studies, vol. , no. , ,
–.
 See Michael J. Carter, “Gender Socialization and Identity Theory,” Social Sciences, vol. ,
, –.
 The prefix “cis” comes from the Latin meaning “on this side of” and is used to refer to peo-
ple whose gender identities are congruent with those to which they were assigned at birth. Var-
iations on the terms cisgender (e.g., cis man, cissexual) have been adopted as parallel terms to
transgender-based terms.
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times appearing as the standard genders, they want the freedom to move among
them, and to create gender expressions unique to themselves. Still others find
that their gender identities fall outside of binary conceptions, or outside of gen-
der, altogether. Those who do not identify with any gender may refer to them-
selves as agendered, neutrois, or eunuchs.

Those people who were assigned as female at birth and who do not fully
identify as females/women, or have adopted another gender identity, are usually
referred to as being on the transmasculine spectrum, whereas those who were
assigned as males at birth and who do not fully identify as males/men, or
have adopted another gender identity, are usually referred to as being on the
transfeminine spectrum.

Attributions made by observers about the genders and sexes of other people
are made in daily life almost exclusively on the basis of how observers read the
gender expressions of the people they are observing.¹⁴ People who express a
femininity that appears to be natural are attributed with being women and fe-
male. People who make naturalistic presentations of masculinity are attributed
with being men and male. Most people recognize that gender expressions vary
and will not question a person’s gender or sex on the basis of an unusual gender
expression. Indeed, the presumed correspondences between sexes and genders
are so compelling in the minds of most people that once they have made up
their minds about a person’s gender/sex, few things can cause them to reassess.
However, the presumption that genders must match sexes in the usual ways is so
strong that any evidence of an originally-assigned sex that does not match a gen-
der presentation can cause the validity of an otherwise-acceptable gender pre-
sentation to be doubted.¹⁵ These interactions between sex and gender, identity,
expression, and attribution, which are largely invisible in the lives of cisgender
people, are of great importance in the lives of trans people.

Some trans people actively wish to be easily identified as such; many prefer
to appear cisgender but are nonetheless recognizably trans due to aspects of
their physical presence; some trans people are able to live their everyday lives
very comfortably in their preferred gender. Some trans people find that it is
not necessary to permanently change their bodies in substantial ways in order
effectively to communicate their gender identities. Many trans people, however,

 See H. Devor, Gender Blending. Confronting the Limits of Duality, Bloomington and Indianap-
olis: Indiana University Press ; Suzanne J. Kessler and Wendy McKenna, Gender: An Ethno-
methodological Approach, Chicago and London: University of Chicago Press .
 See H. Devor, “Gender blending females.Women and sometimes men,” American Behavioral
Scientist, vol. , , – as well as Gender Blending.
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will take steps to transform their secondary or primary sex characteristics so as
better to express their gender identities.¹⁶

Some trans people who feel that they are neither of the two normative gen-
ders, or that they are some mixture of the two, may present their genders in un-
usual and fluid ways that disrupt common assumptions about the usual corre-
spondences between sexes and genders. Some people feel a periodic need to
step outside of their quotidian genders to inhabit other forms of gender expres-
sion for short periods of time. They may make wholehearted attempts to present
themselves as the other normative gender, they may make symbolic partial ges-
tures in this direction, or they may make parodic or hyperbolic presentations that
that nonetheless serve as valid and satisfying forms of gender identity expres-
sion for them.

Non-medical techniques used by trans people to express their gender iden-
tities may include changes to deportment, body, facial- and head-hair styles,
clothing, cosmetics, jewelry, fashion accessories, body fat, and muscularity.
Trans people may also strategically employ voice and speech modifications, pad-
ding, concealment devices, sex toys, genital or breast prostheses, genital en-
hancement or diminishment devices, tattooing, or piercings.

More permanent changes may be brought about by hormone therapy, gender
confirmation surgeries,¹⁷ and ancillary masculinizing or feminizing procedures—
any of which can occur in various combinations. The effects of sex steroid hor-
mones (depending on one’s specific genetic inheritance) can be quite dramatic.
In transmasculine-spectrum people the effects may include: lower pitch to the
voice, thickening and increased oiliness of skin, growth of facial and body
hair, loss of head hair, increased muscularity, masculine body fat distribution,
cessation of menses, and growth of the clitoris. In transfeminine-spectrum peo-
ple the effects may include: increased softness and decreased oiliness of skin,
growth of breasts, slowed growth of facial and body hair, slowed loss of head
hair, decreased muscularity, feminine body fat distribution, loss of erectile func-
tion, decrease in testicular and penile volume, decrease in fertility.

Surgical interventions for transmasculine-spectrum people include: breast
reduction, breast removal (mastectomy), recontouring the chest for a masculine
look, removal of the internal reproductive organs (hysterectomy, salpingo-
oophorectomy), removal of the vulva (vulvectomy) and the vagina (vaginecto-
my), transformation of the enlarged clitoris into a small penis (metoidioplasty),

 See Rhonda Factor and Esther Rothblum, “Exploring Gender Identity and Community
among Three Groups of Transgender Individuals in the United States: MTFs, FTMs, and Gender-
queers,” Health Sociology Review, vol. , , –.
 Also frequently referred to as sex reassignment surgeries, or gender reassignment surgeries.
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construction of a penis (phalloplasty), rerouting of the urethra (urethroplasty),
construction of scrotum and testicles (scrotoplasty and testicular implants), erec-
tile implants, liposuction (most commonly of hips and thighs), voice-masculiniz-
ing surgeries, facial masculinizing surgeries, chest implants, calf implants.

Surgical interventions for transfeminine-spectrum people include: breast
augmentation (mammoplasty); removal of the testicles (castration) and the
penis (penectomy); construction of a vulva (vulvoplasty), clitoris (clitoroplasty),
and vagina (vaginoplasty); rerouting of the urethra (urethroplasty); voice-femi-
nizing surgeries, brow, chin, or Adam’s apple; recontouring (facial feminization
surgery and lipofilling); scalp hair implants; hip and buttocks augmentation (im-
plants and lipofilling).

II Trans sexualities

The most common sexualities of heterosexual, homosexual, and bisexual are
based on binary conceptualizations of the genders/sexes of the individuals in-
volved. Increasingly, people who do not feel that these options properly encom-
pass how they see themselves have adopted queer as a sexual identity. All sexual
patterns of romantic and erotic interests and practices involve both bodies and
genders. When only cisgender people are part of the equation, sexual identities
and attributions may be relatively uncomplicated: genders and sexes align in the
usual fashion, and sexual identities and attributions can be made on the basis of
either the sexes or genders of the people involved. However, trans and gender-
queer people often have bodies that exhibit non-standard mixtures of sex char-
acteristics and that do not align in the usual ways with the two standard gender
categories. The bases for sexual identities and attributions thus become consid-
erably more complicated.¹⁸ Trans people tend to claim their sexual identities
more on the basis of their gender identities than on the basis of their physical
bodies.¹⁹

 See H. Devor, “Sexual Orientation Identities, Attractions, and Practices of Female-to-Male
Transsexuals,” Journal of Sex Research, vol. , , –; Amy Dellinger Page and
James R. Peacock, “Negotiating Identities in a Heteronormative Context,” Journal of Homosexual-
ity, vol. , , –; Kristen Schilt and Elroi Windsor, “The Sexual Habitus of Transgen-
der Men: Negotiating Sexuality Through Gender,” Journal of Homosexuality, vol. , , –
.
 See Devor, “Sexual Orientation Identities;” Sandra L. Samons, When The Opposite Sex Isn’t.
Sexual Orientation In Male-to-Female Transgender People, New York and London: Routledge
.
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Furthermore, when trans people change their gender identities and/or gen-
dered appearances, the categorizations of relationships involving them may cor-
respondingly change as well.²⁰ Trans people may also find that their patterns of
sexual attractions change as their gender identities change.²¹ This may cause es-
tablished sexual relationships to become transformed into other varieties of sex-
ual relationships, into nonsexual relationships, or to end.²²

III Challenges for halakhah (Jewish law)

Thus far, when Jewish law has considered transgender people, it has almost ex-
clusively concerned itself with transsexual people.When considering transsexu-
al people, scholars have assumed that transsexual people will proceed from one
binary gender to the other by way of social, medical, and legal procedures in-
volving genital surgeries. Other trans, genderqueer, and gender non-binary peo-
ple have only recently been noted in halakhic discussions.

The main halakhic questions considered concerning transgender people
have been:
1. Is it permitted under halakhah to undergo gender/sex changing procedures?
2. If sex changing procedures are completed, is a person halakhicly recognized

as a member of the gender/sex with which they identify?
3. If a person is to be recognized as the gender/sex with which they identify, at

what point does that happen?
4. How should Jewish ritual practices be adjusted to accommodate trans peo-

ple?

All three of the main branches of Judaism derive their answers to these questions
from the same original sources in Torah, Talmud, and Shulhan Arukh. Each draws

 See H. Devor, “Toward a Taxonomy of Gendered Sexuality,” Journal of Psychology and
Human Sexuality, vol. , , –; Christine Aramburu Alegría, “Relational and sexual flu-
idity in females partnered with male-to-female transsexual persons,” Journal of Psychiatric and
Mental Health Nursing, vol. , , –.
 See Devor, “Sexual Orientation Identities;” Eli Coleman,Walter O. Bockting and Louis Goo-
ren, “Homosexual and Bisexual Identity in Sex-Reassigned Female-To-Male Transsexuals,” Ar-
chives of Sexual Behavior, vol. , , –; Raine Dozier, “Beards, Breasts, and Bodies.
Doing Sex in a Gendered World,” Gender & Society, vol. , , –.
 See Nicola R. Brown, “I’m in Transition Too’. Sexual Identity Renegotiation in Sexual-Minor-
ity Women’s Relationships with Transsexual Men,” International Journal of Sexual Health,
vol. , , –; Sally Hines, “Intimate transitions: Transgender practices of partnering
and parenting,” Sociology, vol. , , –.
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on its own tradition of responsa, and the more liberal streams also draw from the
responsa of the more strictly observant traditions.

There are several passages of Torah that are usually considered when at-
tempting to answer these questions. Lev 22:24 states: “You shall not offer to
the Lord anything [with its testes] bruised or crushed or torn or cut. You shall
have no such practices in your own land.” This injunction originally concerned
animals used in ancient times for ritual sacrifices. In the case of humans, it is
generally understood today to mean a prohibition against any harm to reproduc-
tive potential.²³

Another key passage is Dtn 22:5, which states: “A woman must not put on
man’s apparel, nor shall a man wear women’s clothing; for whoever does
these things is abhorrent to the Lord your God,” which is most strictly interpreted
to include a prohibition on any manner of dress, grooming, or adornment typical
of a gender other than the one assigned at birth.²⁴ This would seem to preclude
all gender expression other than that which is considered to be fully cisgender
and heteronormative.

A third key passage from Torah is Lev 18:5 which says: “You shall keep My
laws and My rules, by the pursuit of which man shall live.” This was interpreted
in the Talmud (Yoma 85b) as meaning: “He shall live by them, but he shall not
die because of them.”²⁵ This understanding has come be known as the overarch-
ing Jewish principle of pikuah nefesh (saving a life). The rabbis of the past, and of
today, teach that the observance of all Jewish laws must be viewed in the context
of the primacy of the preservation of life. The preservation of life should always
take precedence over any other halakhic requirement.²⁶

1. Is it permitted to undergo gender/sex changing procedures? As is to be ex-
pected, opinions are divided on the question of whether it is halakhicly permitted
to undergo gender/sex changing procedures. All three main branches of Judaism
ascribe to the principle of pikuah nefesh, and all three would put the saving of a

 See Zev Farber, “Transgender Orthodox Jews” ( August ), in [https://morethodoxy.org/
///transgender-orthodox-jews] (last accessed:  May ); Mayer E. Rabinowitz,
“Status Of Transsexuals” (), in [http://www.rabbinicalassembly.org/sites/default/files/as
sets/public/halakhah/teshuvot//rabinowitz_transsexuals.pdf] (last accessed:  May
).
 See Olivia Wiznitzer, “Transitioning: The Halakhic Ramifications” ( October ), in
[https://www.keshetonline.org/wp-content/uploads///Transitioning-The-Halakhic-Ram
ifications.pdf] (last accessed:  April ).
 See Halakhah.com, “The Soncino Babylonian Talmud. Yoma a-a,” , in [http://www.
halakhah.com] (last accessed:  May ).
 See Simon Glustrom, “Saving a Life (Pikuach Nefesh)” ( September ), in [http://www.
myjewishlearning.com/article/saving-a-life-pikuach-nefesh] (last accessed:  April ).
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life first. However, while some Orthodox rabbis permit gender/sex changing pro-
cedures when a person would resort to suicide if unable to proceed,²⁷ most Or-
thodox rabbis do not condone gender/sex changing under any circumstances
and believe that there are other ways to save the life of a trans person than to
permit gender/sex changing procedures to be undertaken.²⁸ Conservative Juda-
ism is unequivocal in accepting that sex changing procedures can be lifesaving
specifically for transsexual people.²⁹ Reform opinion accepts a full range of gen-
der/sex expressions.³⁰

2. If gender/sex changing procedures are done, is the person halakhicly recog-
nized as a member of the gender/sex with which they identify? And 3. If they are to
be recognized as the gender/sex with which they identify, at what point does that
happen?

In the first place, it is necessary to have some understanding of the import of
gender/sex status in halakhah. The more gender egalitarian a community’s prac-
tice, the less central are questions of gender/sex status. In Orthodox Judaism, the
activities of Jewish rituals in home and communal life are strictly separated
along gender lines, and gender is expected to heteronormatively match sex.
Thus clear gender/sex distinctions are central to Orthodox life.

The level of gender egalitarianism varies among Conservative synagogue
communities with the general trend being that Conservative Judaism is increas-
ingly moving to men and women participating equally in most synagogue and
home rituals. However, there are Conservative congregations where gender sep-
aration is observed in ritual practices.

Reform congregations have always fully afforded equal ritual status to men
and women. However, even in the most egalitarian of congregations, there are
still commonly separations between genders/sexes in certain practices, either
by habit and custom, or for reasons of modesty/privacy (tzniut). Furthermore, be-
cause Hebrew, the language of Jewish rituals, is a gendered language, those who

 See Jaweed Kaleem, “Orthodox rabbi addresses transgender issues” ( February ), in
[http://www.jewishjournal.com/religion/article/orthodox_rabbi_addresses_transgender_issues]
(last accessed:  May ).
 See Hillel Gray, “The Transitioning of Jewish Biomedical Law: Rhetorical and Practical Shifts
in Halakhic Discourse on Sex-Change Surgery,” Nashim: A Journal of Jewish Women’s Studies &
Gender Issues, vol. , , –; Wiznitzer, “Transitioning.”
 See Rabinowitz, “Status Of Transsexuals.”
 See Central Conference of American Rabbis, “CCAR Resolution on ‘Conversion Therapy’” (
May ), in [https://ccarnet.org/rabbis-speak/resolutions//ccar-resolution-conversion-
therapy] (last accessed:  May ).
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participate in Jewish ritual life of any denomination may be addressed in gen-
dered language in certain circumstances.

In order to answer these questions, there must be some agreement as to
what is the correct way to determine membership in a gender/sex category.
There are passages of Talmud, as well as interpretations thereof, that bear on
the question of how to determine the gender/sex of an individual when the
usual indictors are unclear. In times before knowledge of genetics and hor-
mones, the classical rabbis of the first five centuries C.E. considered individuals
whose gender/sex was unclear as falling into two categories, tumtum and andro-
gynos. A tumtum was a person whose genitals are hidden or undeveloped. An
androgynos was a person with a difference of sex development who exhibits
characteristics of both sexes. The ancient rabbis assumed that the gender/sex
of a tumtum person could be correctly determined through careful examination
whereas, in their day, nothing could be done to resolve an intersex condition.
Thus, a tumtum person could be definitively fit into the gender/sex binary where-
as an androgynos person could not. In some circumstances, they ruled that an
androgynos person should sometimes be treated as a male, sometimes as a fe-
male, and sometimes as a separate category.³¹ These rabbinical debates indicate
that Talmudic scholars both recognized that not everyone fit neatly into a binary
gender/sex system and demanded that everyone be made to fit nonetheless.

Medieval and early modern rabbis based their decisions on these early ma-
terials. In the twentieth and the twenty-first centuries, rabbis use the classical
rabbinic distinctions and, to differing degrees, modern science in formulating
their rabbinic rulings on this topic. In the Orthodox community, Rabbi Eliezer
Waldenberg was a leading Israeli Orthodox rabbi who sat on the Supreme Rab-
binical court in Israel and served as an Orthodox rabbinic authority for Jerusa-
lem’s Shaare Zedek hospital for many years until his death in 2006. His halakhic
opinions are often called upon when discussing how to determine a person’s
proper gender/sex status. Rabbi Waldenberg’s responsum on transsexualism
said that people’s gender/sex should be determined by their current genital anat-
omy and that they are subject to all halakhic requirements associated with that
gender/sex.³² However, Rabbi Waldenberg’s opinion on this issue is not a con-
sensus opinion in the Orthodox world. Most Orthodox rabbis rule that it is not

 See Central Conference of American Rabbis, “Marriage After a Sex-Change Operation”
(), in [http://www.ccarnet.org/responsa/arr- -] (last accessed:  April ); Char-
lotte Elisheva Fonrobert, “Gender Identity In Halakhic Discourse” (March ), in [http://jwa.
org/encyclopedia/article/gender-identity-in-halakhic-discourse] (last accessed:  May ).
 See Central Conference of American Rabbis, “Marriage After a Sex-Change Operation;” Ra-
binowitz, “Status Of Transsexuals.”
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possible halakhicly to change one’s gender/sex under any circumstances,³³ while
some ascribe to the view that one’s sex cannot change in relation to God but that
transsexual people who have undergone genital surgery should behave in public
in accordance with their gender expression.³⁴

In 2003, the Conservative movement’s Committee on Jewish Law and Stand-
ards endorsed a responsum by Rabbi Mayer Rabinowitz that followed Rabbi Wal-
denberg’s ruling in that trans people who have undergone full genital surgery
(vaginoplasty, metoidioplasty or phalloplasty) should be halakhicly recognized
in a way consistent with their gender identities.³⁵ In 2016, the Conservative Rab-
binical Assembly, which administers the Conservative Committee on Jewish Law
and Standards (CJLS), issued a resolution affirming “its commitment to the full
welcome, acceptance, and inclusion of people of all gender identities in Jewish
life and general society.”³⁶ Currently, the CJLS is considering a new responsum
with a more flexible approach to specific halakhic questions than the one issued
in 2003 in which hormonal therapy would suffice without surgery to assign a
new gender to a person.³⁷

In 2015, the Reform movement adopted a “Resolution on the Rights of Trans-
gender and Gender Non-Conforming People” that did not specifically state a po-
sition on when a person would be seen to have changed gender/sex. However in
calling for “the full equality, inclusion and acceptance of all gender identities
and gender expressions” and affirming “the right of transgender and gender
non-conforming individuals to be referred to by their name, gender, and pro-
noun of preference,”³⁸ it would seem that the Reform movement has resolved
to be guided in this matter by the expressed wishes of each transgender individ-
ual.

4. How should Jewish ritual practices be adjusted to accommodate trans peo-
ple? Jewish ritual practices are focused on behaviors, some of which may be
done alone, some of which are typically done in a home environment, and
many of which require a public and communal setting. The ritual practices

 See Gray, “The Transitioning;” Kaleem, “Orthodox rabbi addresses transgender issues.”
 See Gray, “The Transitioning;” Wiznitzer, “Transitioning: The Halakhic Ramifications.”
 See Rabinowitz, “Status Of Transsexuals.”
 The Rabbinical Assembly, “Resolution Confirming the Rights of Transgender and Gender
Non-Conforming People” (), in [http://www.rabbinicalassembly.org/story/resolution-af
firming-rights-transgender-and-gender-non-conforming-people] (last accessed:  May ).
 See Leonhard Sharzer, “Transgender Jews and Halakhah” (unpublished draft from ).
 Union for Reform Judaism, “Resolution on the Rights of Transgender and Gender Non-Con-
forming People” (), in [http://www.urj.org/what-we-believe/resolutions/resolution-rights-
transgender-and-gender-non-conforming-people] (last accessed:  May ).
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that have received the most halakhic attention in regard to transsexual people
are (a) synagogue practices, (b) marriage and divorce, and (c) conversion rituals
including circumcision requirements and ritual immersions. Less consideration
has been given to (d) trans and non-binary people who do not undergo genital
surgeries.

(a) Synagogue practices. All Orthodox and some Conservative synagogues re-
quire men and women to be seated separately. Orthodox communities stipulate
that only men may lead prayer and that men must observe a number of other
ritual obligations that are either optional or forbidden for women. Physical con-
tact between unrelated men and women is generally forbidden among Orthodox
Jews in the interests of the principle of tzniut (modesty or privacy). Several Ortho-
dox rabbis have concluded that gender expression should take precedence over
sex status (which is not recognized as changeable) in determining involvement
in communal prayer and public ritual practices, sex-segregated synagogue seat-
ing, and physical contact because to do otherwise would give the impression that
correct separations between men and women were not being observed.³⁹

Conservative synagogue practice for trans people is stipulated in the 2003
responsum mentioned earlier that declares that trans people who have under-
gone genital surgery should be fully accepted as their affirmed gender/sex.⁴⁰
The 2016 resolution of the Conservative Rabbinical Assembly further affirms
“the need of transgender and gender non-conforming people to be known by
the identity, name, and pronoun of their choice.”⁴¹ A responsum under consider-
ation in 2016 proposes to codify as halakhah what is informally practiced in
many Conservative synagogues, that trans people who have publicly adopted a
gender are generally accommodated according to their declared gender in public
communal rituals and practices without regard to surgical status.⁴² Because the
vast majority of Conservative synagogues worldwide are egalitarian, these rul-
ings are primarily concerned with the Hebrew names by which they are ad-
dressed when being called to the Torah or in wedding and other documents bear-
ing names.

Reform congregations do not have gender-segregated synagogue ritual re-
quirements, although some activities are customarily performed by women or
men. Because this is custom and the official policy is to be gender neutral,

 See Gray, “The Transitioning;” Farber, “Transgender Orthodox Jews;” Wiznitzer, “Transition-
ing.”
 See Rabinowitz, “Status Of Transsexuals.”
 See The Rabbinical Assembly, “Resolution Confirming the Rights of Transgender and Gender
Non-Conforming People.”
 See Sharzer, “Transgender Jews and Halakhah.”
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these rituals may be performed by anyone who has the skills and desire to do
so.⁴³

(b) Marriage and Divorce. Only those very few Orthodox Rabbis who accept
that people can change their gender/sex accept that trans people may heterosex-
ually marry in their affirmed gender/sex.⁴⁴ A halakhic divorce (a get) would not
be required to end a heterosexual marriage in which one person has transitioned
to another gender/sex, because Orthodox Judaism does not recognize same-sex
marriages, which the marriage would have become in the eyes of the rabbis after
transition.⁴⁵

Conservative Judaism’s current officially accepted responsum recognizes that
genital surgery results in a change of sex status, and it permits such people to
have heterosexual or same-sex weddings where they are recognized by civil
law.⁴⁶ A responsum under consideration in 2016 proposes that weddings be con-
sidered heterosexual or same-sex according to the expressed gender identities of
the people being married⁴⁷ and that those marriages be permitted and recog-
nized as per civil law in the jurisdictions in question. In addition, the 2016 Rab-
binical Assembly resolution calls upon “all levels of government to review their
policies and practices so as to insure the full equality of transgender people
under the [civil] law.”⁴⁸

According to present Conservative halakhah, an existing heterosexual mar-
riage would become automatically annulled were one of the partners to have a
recognized gender/sex transition, unles it took place in a civil jurisdiction
where same-sex marriages were legal, in which case the union would become
a same-sex marriage.⁴⁹ Questions of same-sex divorce were not considered in
2003, when that position was approved. The proposed 2016 Conservative respon-
sum recommends that couples who wish to end their marriages should do so
prior to transition and in accordance with Conservative Jewish practices for

 See Union for Reform Judaism, “Resolution on the Rights of Transgender and Gender Non-
Conforming People” (), in [http://www.urj.org/what-we-believe/resolutions/resolution-
rights-transgender-and-gender-non-conforming-people] (last accessed:  May ).
 See Farber, “Transgender Orthodox Jews.”
 See Uriel Heilman, “Orthodox rabbis wrestle with Jewish law and transgender issues” (
April ), in [http://www.timesofisrael.com/orthodox-rabbis-wrestle-with-jewish-law-and-
transgender-issues] (last accessed:  May ).
 See Rabinowitz, “Status Of Transsexuals.”
 See Sharzer, “Transgender Jews and Halakhah.”
 See The Rabbinical Assembly, “Resolution Confirming the Rights of Transgender and Gender
Non-Conforming People.”
 See Rabinowitz, “Status Of Transsexuals.”

406 Aaron H. Devor

Authenticated | ahdevor@uvic.ca author's copy
Download Date | 10/22/16 10:37 PM



the type of marriage into which they originally entered (heterosexual or same-
sex).

Reform Judaism recognizes and accepts that trans people can change their
gender/sex and accepts both heterosexual⁵⁰ and same-sex marriages involving
trans people as valid.⁵¹

(c) Conversion.When a person wishes to become a Jew they must study ex-
tensively and pass an oral examination by a panel of three authorized commun-
ity members (at least one of whom must be a rabbi). During the period of study,
they are expected to participate in Jewish life to the extent permitted for gentiles.
Conversion rituals involve circumcision for those males not already circumcised
or, for those already circumcised, a hatafat dam brit, the ritual letting of a drop of
blood from the area of circumcision. All people converting to Orthodox and Con-
servative Judaism are required to immerse in a ritual bath (mikveh) or a natural
body of water. Reform Judaism also recommends such immersion. Ritual immer-
sion is normally done fully naked, and proper immersion is usually verified by
an observer of the same sex as the individual who is converting.

As most Orthodox rabbis consider it a contravention of halakhah to alter
one’s gender/sex, they would not accept a person for conversion who had
done so. A few Orthodox rabbis and all Conservative and Reform rabbis do ac-
cept that people can change their gender/sex. For those individuals who have
undergone genital surgeries from male to female, typical conversion procedures
for females are followed.

For people who have undergone genital surgeries from female to male, ques-
tions arise concerning circumcision. When a phalloplasty or a metoidioplasty is
done, the phallus created appears as if already circumcised. No foreskin is cre-
ated and so, no circumcision can be performed in such cases. I have been unable
to find an explicit Orthodox opinion on this matter. Conservative and Reform Ju-
daism conclude that transsexual men require neither circumcision nor hatafat
dam brit. However, transsexual men who wish to undergo a ritual hatafat dam
brit are welcome to do so.⁵²

According to the Shulhan Arukh, any person who is uncomfortable being
seen entirely naked as they are entering a mikveh has the option of wearing a
loose-fitting garment that will allow the water of the mikveh to come into contact

 See Central Conference of American Rabbis, “Marriage After a Sex-Change Operation.”
 See Central Conference of American Rabbis, “Same-Sex Marriage as Kiddushin” (), in
[https://www.ccarnet.org/responsa/same-sex-marriage-kiddushin] (last accessed:  May ).
 See Rabinowitz, “Status Of Transsexuals;” Sharzer, “Transgender Jews and Halakhah;” Cen-
tral Conference of Reform Rabbis, “Circumcision for Adult Proselytes” (), in [http://ccarnet.
org/responsa/arr-–] (last accessed:  May ).
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with all surfaces of one’s body.⁵³ This option is available to trans people convert-
ing to any branch of Judaism.

(d) Trans and non-binary people who do not undergo genital surgeries. Many
trans people are able effectively to express their gender identities without under-
going genital surgeries. This may be so for a variety of reasons. They may wish to
undergo genital surgeries and be unable to do so because they are awaiting ap-
provals or access to surgeons, because they have health conditions that prevent
them from proceeding, because they have family or work circumstances that
cause them to delay, or because they are unable to afford the costs. There are
also many trans people who prefer not to make use of genital surgeries. They
may feel that the physical, emotional, and financial costs are disproportionate
to the results; that their gender identity, while binary, does not require the legit-
imation of genital surgeries; or they may have a non-binary gender identity that
is best embodied without changing their genitals. Halakhic scholars have begun
to consider the integration of such people into Jewish religious life.

Those few Orthodox rabbis who accept that people may change their gender
are developing halakhicly-based policies about how to accommodate trans and
non-binary people who have changed gender without undergoing genital
surgeries.⁵⁴ Rabbi Zev Farber is a leader in this regard. He argues that a rabbi
should never enquire about a trans or non-binary person’s genital status except
in matters directly related to genitals (such as marriage or conversion). To do oth-
erwise would be a violation of the modesty (tzniut) that all Jews, including rabbis
officiating at conversions, must preserve. In all other matters, he argues that a
person’s gender expression should guide ritual considerations. However, Farber
is at a loss about what to do about people whose gender expression is outside of
standard binary genders.⁵⁵

The Conservative responsum under consideration in 2016 deals extensively
with questions related to people whose bodies do not conform to binary gen-
der/sex expectations. Within the context of egalitarian communal ritual practi-
ces, it recommends that trans people be treated in accordance with their gender
expression.⁵⁶ In some instances, rituals and language formulations may also be
modified to be more inclusive of people who are non-binary in their gender
expression.⁵⁷

 See Sharzer, “Transgender Jews and Halakhah.”
 See Kaleem, “Orthodox rabbi addresses transgender issues.”
 See Farber, “Transgender Orthodox Jews.”
 See Sharzer, “Transgender Jews and Halakhah.”
 See Heilman, “Orthodox rabbis wrestle with Jewish law.”
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Conservative rabbis are required to conform to the secular legal require-
ments for marriages. If they are in a jurisdiction that allows same-sex marriages,
they may perform them. The 2016 draft Conservative responsum recommends
that Jewish marriages be solemnized in conformance with the gender expres-
sions of the people being married, genital configurations notwithstanding except
as it relates to civil law. Thus, the Jewish component may reflect gender expres-
sion whereas the civil documentation must conform to civil legal requirements.⁵⁸

The 2016 draft responsum also makes recommendations concerning conver-
sion rituals. It posits that trans men who have not had genital surgery do not
have a generative organ that requires either circumcision or hatafat dam brit,
whereas trans women who have not had genital surgeries should be treated in
all regards as women except that they do have genitals that require either cir-
cumcision or hatafat dam brit. Ritual immersion can be done wearing a loose-fit-
ting garment as described above.⁵⁹

Reform Judaism does not have gender-based requirements in public rituals
and has made a formal commitment to full acceptance of trans and gender-var-
iant people within all Reform Judaism organizations and ritual practices. Reform
rabbis are permitted to perform same-sex marriages where allowed under civil
law.⁶⁰ Thus, marriages and divorces can be Jewishly performed as desired by
the participants so long as they are also done within the restrictions of civil
law. Conversion rituals for Reform Judaism recognize the gender identities of
converts. As in Conservative Judaism, Reform Judaism requires circumcision or
hatafat dam brit for trans women who have male genitalia and allows immersion
while wearing a loose-fitting garment.⁶¹

IV Summary

While Jews make up only 0.2% of the peoples of the world, they have been in-
fluential in advancing Western thought on many matters. Trans people likewise
make up a small proportion of the people of the world, estimated at between

 See Sharzer, “Transgender Jews and Halakhah.”
 See ibid.
 See Central Conference of American Rabbis, “Same-Sex Marriage as Kiddushin” (), in
[http://www.ccarnet.org/responsa/same-sex-marriage-kiddushin] (last accessed:  May ).
 See Central Conference of American Rabbis, “Issues in the conversion of Transgender Peo-
ple” (), in [http://www.ccarnet.org/] (last accessed:  May ); Central Conference
of American Rabbis, “Circumcision of a Transgender Female” (), in [https://ccarnet.org/
responsa/nyp-no--] (last accessed:  April ).
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0.5% and 1%.⁶² Trans people are increasingly becoming a presence in Western
societies, including in Jewish religious organizations. The three largest Jewish
denominations, Orthodox, Conservative, and Reform, have all taken up the chal-
lenge of developing policies in accordance with the teachings of the Torah and
its subsequent interpretations.

Orthodox Judaism is most concerned with strict divisions between males and
females and generally does not accept that, for ritual purposes, a person can
change either from one standard gender/sex to the other, or to any intermediate
gender/sex position. However, for purposes of saving lives and for public order
and propriety, Orthodox rabbis will sometimes accommodate trans people’s gen-
der expressions in limited ways.

Some Conservative Jewish communities require many ritual separations of
genders/sexes while the vast majority make few official divisions along gen-
der/sex lines. Thus, issues of how to determine a person’s “correct” gender/
sex status for ritual purposes vary in importance among Conservative rabbis
and their congregants. In 2003 the Conservative Movement’s Committee on Jew-
ish Law and Standards ruled that people who undergo genital sex changing sur-
geries are to be fully accepted as the gender/sex to which they have converted.⁶³
In 2016 the Conservative Rabbinical Assembly passed a resolution endorsing
“full welcome, acceptance, and inclusion” of Jews of “all gender identities”⁶⁴
and the CJLS is considering adopting a position that would accept expressed
genders as determinative of ritual statuses and requirements.⁶⁵

Reform Judaism does not determine ritual requirements by gender. Thus,
many of the issues challenging to Orthodox and Conservative Judaism pose no
problems for Reform Judaism. In 2015, Reform Judaism passed an omnibus en-
dorsement of trans rights and called for full inclusion of trans Jews in all aspects
of Reform Jewish life, with full recognition of the expressed genders of all
individuals.⁶⁶ Transgender and other gender-variant people are present in all
areas of Jewish life. All branches of Judaism continue to endeavour to improve
the ways in which they reconcile respecting the needs of trans and gender
non-binary people within the principles of Jewish law.

 See notes ,  and  above.
 See Rabinowitz, “Status Of Transsexuals.”
 See The Rabbinical Assembly, “Resolution Confirming the Rights of Transgender and Gender
Non-Conforming People.”
 See Sharzer, “Transgender Jews and Halakhah.”
 See Union for Reform Judaism, “Resolution on the Rights of Transgender.”
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